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ACA Statement on 
Cemetery Fields
To the editor:

As the debate rages on around town concerning the im-
pending end to the use of Cemetery Fields for recreation, 
your Amherst Citizens Association has taken a look at the 
situation and we can now provide you with our findings. 
As always, we get the facts, and then ask the questions that 
need to be asked.
Facts

No public taxpayer dollars were used to purchase Cem-
etery Fields by the Cemetery Trustees.  This land was pur-
chased with funds paid by individuals for the purchase of 
cemetery plots and money paid for perpetual care.

In other words, none of this money was acquired through 
taxation.

The Cemetery Trustees are doing exactly what the At-
torney General’s has been telling them they are legally ob-
ligated to do, supported by a order from the Superior Court 
in May of 1999 in settlement of a law suit.  The order di-
rects the Trustees to terminate the recreational use on the 
fields “no later than September 1, 2014.” This stipulation was 
agreed to by all the party’s involved at the time, including 
the town of Amherst.  It further states that the AG’s office 
maintains control of the Trustees and their actions.
Questions

The underlying question is – Does Amherst have ade-
quate playing fields for the Amherst children?

 
1. At a recent Selectmen’s Meeting our Amherst Recreation 

Director Nancy McMillan stated that we did.
2. Over the Memorial Day weekend the Amherst Soccer 

Club hosted the 21st Annual Memorial Day Soccer 
Tournament that consisted of over 250 soccer teams 
from all over New England and portions of New York.  The 
Amherst Soccer Club generated in the neighborhood of 
$115,000 from this one tournament and with an un-
known amount of additional revenue coming from team 
sponsors.  This figure is an estimate generated from the 
fee structure noted on their web site. 

3. If we have enough fields right now for over 250 teams 
from all over to play an entire tournament in 3 days don’t 
we have enough fields for our own kids to play on?

4. Should the taxpayers of Amherst be asked to continue to 
build and maintain fields so that private sports organiza-
tions can make money to support themselves by using 
them?

5. Population is on the decline in the town of Amherst as is 
the number of students in our schools.

So, when does No mean No?  The voters have turned 
down two recent requests made by the Town to Purchase 
recreational land.  Where would the money come from to 
purchase the land if it were to become available.  Wouldn’t 
it need voter approval?

The reality of the contractual ending of the availabili-
ty of Cemetery Fields is reflected in the recreation Master 
Plan on the town website and noted in the minutes of many 
meetings.  How and why has this now become a “state of 
emergency” requiring legal opinions and much discussion 
when the agreement on specifics of what was to happen on 
September 1, 2014 was decided in the courts and agreed to 
by all parties in 1999.

We welcome your feedback on this or any other topic of 
interest to Amherst residents. Send your comments to am-
herstmatters@gmail.com

 
  Amherst Citizens Association
  www.amherstcitizensassociation.org
  Follow us on Twitter @AmherstTaxpayer

Cemetery Fields… The Official and Legal Position...
To the editor:

I am sending you three documents from the Amherst Cemetery 
Trustees for immediate release and publication.

A. Document 1:  The Trustees’ Statement on Forestview Cem-
etery stating, among other things, that their duty is to Protect 
Cemetery Trust Fund Assets     not to act in the  best interests of 
the town,  with regard to citizens’ desires for recreation, zoning, 
schools, land usage, traffic,  or any other area.  The RSAs are clear; 
a Cemetery Trustee’s scope is narrow, and focused ...on Protect-
ing  Cemetery Trust Fund Assets.

The third point addressed in the above Trustees’ Statement  
document,  discusses how any land division, must favor the Ceme-
tery Trust Fund Assets, in order to Protect the Cemetery Trust Fund 
Assets.
B. Document 2:  An email, pasted into a WORD document, 
from the  State of New Hampshire Office of the Attorney Gener-
al, Charitable Trust Unit,  Anthony Blenkinsop, which answers 
questions put to him by Peter Bergin, Chair, Cemetery Trustees .

C. Document  3: The April 25, 2013 letter from the Cemetery 
Trustees to the Board of Selectmen  in which they, among other 
things,  ask for reimbursement of fees.... resulting from Attorney 
General Terry Knowles’ April 18th meeting statement, that Cem-
etery Fields is a Cemetery Trust Fund Asset, similar to any other 
investment, i.e. equities, bonds, treasuries or other money instru-
ments held in the Cemetery Trust Fund. Therefore, any fees that 
have been received for its use over the years, should have gone to 
the Cemetery Trust Fund, not the town of Amherst’s Recreation 
Commission Contingency Fund.

Since the Trustees’ duty is to Protect Cemetery Trust Fund As-
sets, they must insist that the funds be repaid to the Cemetery 
Trust Fund, as per AG Knowles.The letter also explains how the 
trustees were unaware that fees were even being charged  and put 
into a Recreation Commission Contingency Fund. 

Peter Bergin, Chairman
Amherst Cemetery Trustees
Amherst

Document 1

Forestview Cemetery Land
1. PURCHASE & OWNERSHIP: The tract of land known as Forestview Cem-

etery, consisting of 47.85 acres, was purchased in 1993 from Geneva & Oliver Mer-
rill; at fair market value for $140,000, by the Amherst Cemetery Trustees, using 
only funds from the Amherst Cemetery Perpetual Care Trust Fund, with the ap-
proval of the State of New Hampshire, Office of the Attorney General, Charitable 
Trust Unit, and the Probate Court.  This was not a Town of Amherst / Taxpayer 
purchase; further, there is no taxpayer money in the Cemetery Trust Fund.  The 
land was bought to be used as a Cemetery…otherwise Cemetery Trust Funds could 
not have been used to buy it.   Again, it was not purchased by the Town of Am-
herst with taxpayer money. The land is owned by the Cemetery Trust Fund; it is not 
owned by the Town of Amherst. The land was not purchased with town tax monies.

2. ASSET & TRUSTEE DUTIES: The Cemetery Trustees are charged with PRO-
TECTING the Amherst Cemetery Perpetual Care Trust Fund Assets, one of which 
is the Forestview Cemetery Land.  This asset and its management by the Trustees, 
are reviewed and scrutinized by the State of New Hampshire, Office of the Attorney 
General, Charitable Trust Unit… as are the Trust’s equities, bonds, and any other 
money instruments. 

3. LAND USAGE: The Cemetery Trustees have been asked about dividing the 
land. 

Dividing the land would mean, that because the land was bought with Amherst 
Cemetery Perpetual Care Trust Funds, the land would have to be divided, so that 
the best part of the land would still be available for a cemetery now, or in the future. 

 This is because the Cemetery Trustees’ Charge, is to PROTECT that land, as The 
Amherst Cemetery Perpetual Care Trust Fund Asset that it is. 

It has been determined by Altus Engineering, that the best cemetery land is lo-
cated where the temporary playground and temporary playing fields are currently 
placed.  If the land were ever divided, only the part, not suitable for cemetery use, 
now, or in the future, would be the part to be sold at fair market value.

4. OVERSEEING:  In addition, because this land was bought with Amherst 
Cemetery Perpetual Care Trust Funds, any action by the Trustees to change the 
current status of the Forestview Cemetery Land would have to be approved by the 
Probate Court and the State of New Hampshire, Office of the Attorney General, 
Charitable Trust Unit.   The Cemetery Trustees have had numerous discussions 
with the State of New Hampshire, Office of the Attorney General, Charitable Trust 
Unit, and legal counsel. The Trustees are committed to living up to their charge of 
PROTECTING the Amherst Cemetery Perpetual Care Trust Fund Assets, and will 
not be dividing or selling the land, so as to protect the asset, as is their duty.

5. COURT SETTLEMENT: There is a Superior Court Settlement of May 2, 1999 
which resulted from litigation brought by the Merrill/Grasset Families that states: 
“All recreational activities at Cemetery Fields shall terminate not later than Sep-
tember 1, 2014 and the premises shall thereafter be used for cemetery purposes.”   
The settlement was agreed to, signed by the Town of Amherst, and the Grassett/
Merrill families; it was never appealed. 

6. CONCLUSION: Thus, “All recreational activities at Cemetery Fields shall ter-
minate not later than September 1, 2014 and the premises shall thereafter be used 
for cemetery purposes.”   The Cemetery Trustees will proceed with the construc-
tion of Forestview Cemetery and will continue to fulfill their duties of PROTECT-
ING the Amherst Cemetery Perpetual Care Trust Fund Assets.

    Amherst Cemetery Trustees, 
    Peter Bergin, Chair, Bill Belvin, Marie Grella

Document 3

April 25, 2013

To the Amherst Board of Selectmen and the   
Amherst Recreation Commission
CC: Jim O’Mara, Town Administrator
CC:  Bill Drescher, Amherst Town Counsel
CC: Terry Knowles and Anthony Blenkinsop, Office of the Attorney General, Charita-
ble Trust Unit  

At the April 18 meeting, which Amherst Cemetery Trustees, Peter Bergin, Chair, 
Marie Grella, Bill Belvin, and Amherst Selectman Brad Galinson had with Terry 
Knowles and Anthony Blenkinsop of the Office of the Attorney General, Charitable 
Trust Unit, and the subject of recreational use of Cemetery Fields was discussed.
  

1.  Field Development: It was the understanding of the Attorney General’s office, 
that the recreational use for sporting events was limited to teams bringing in bases 
and other portable equipment to be used for the game/practice and removed im-
mediately after the event.  i.e. Terry Knowles thought it was a “play the game, pick 
up the bases and go home” situation.   The Trustees informed her that the fields had 
been installed with a large chain link fence back stop, pump house for irrigation, 
irrigation system, and that the fields were maintained similarly to a high school or 
collegiate field.  Further, playground equipment had been installed.  Photos of the 
current use of Cemetery Fields have now been sent to the AG’s office.

2.  Field Usage and Fees: At the April 18, 2013 AG meeting, Selectman Brad Ga-
linson revealed that the Amherst Recreation Commission has been charging usage  
fees to  private groups and sports clubs for the use of Cemetery Fields.  The Ceme-
tery Trustees and Terry Knowles were taken aback at this news.

(In viewing the Amherst Recreation Commission Calendar for April, May, and 
June, 2013 several private clubs such as The Amherst Lacrosse Club, the Amherst 
Soccer Club, Hampshire Football Club, The NE Adult Soccer, have scheduled many 
games.  The recreational use of Cemetery Fields, can be viewed on the Recreation 
Commission Calendar at http://www.amherstrec.org/info/calendar/default.aspx-
?r=0 )

3.  Cemetery Fields as CTF Asset:  Terry Knowles stated that Cemetery Fields is 
a Cemetery Trust Fund Asset (CTF), similar to any other investment, i.e. equities, 
bonds, treasuries or other money instruments held in the Cemetery Trust Fund. 
Therefore, any fees that have been received for its use over the years should have 
gone to the Cemetery Trust Fund.  The Trustees stated that they were not aware 
that the Recreation Commission had been charging fees for Cemetery Fields’ usage 
all these years, and that the Cemetery Trust Fund has not received any income from 
those who used the fields.

4.  Audit:  All fees received must now be returned to the Cemetery Trust Fund to 
be in compliance. To determine the amount due, the Amherst Board of Selectman 
and the Amherst Recreation Commission must conduct a complete audit on all 
fees that they have received, for each and every use of Cemetery Fields from 1998 to 
June 1, 2013.  Also included, must be copies of any and all contracts and agreements 
made with any private club that paid for Cemetery Field usage.  This audit must be 
presented to the Amherst Cemetery Trustees by June 30, 2013.

5.  Payment: Once the audit is complete and verified, all of the fees received shall 
be returned to the Amherst Cemetery Trust Fund, as payment by check, made pay-
able to Amherst Cemetery Trust Fund in the amount of all fees charged to, and re-
ceived from, any group using Cemetery Fields.  This must be completed by August 
30, 2013 or Section 3 of the August 4, 1998 agreement can be applied.

(Section 3 of the August 4, 1998 agreement between the Board of Selectman and 
Amherst Cemetery Trustees states… “Having said that, the undersigned recognize 
that it is and will remain the legal  right of the Trustees to terminate this agreement 
without cause and the above language is offered for the guidance of future boards 
in the exercise of this authority.”)

6.  Going Forward: The cemetery trustees had, in good faith, permitted the Am-
herst Recreation Commission the opportunity to use the Cemetery Fields until 
Sept. 1, 2014, at no charge.  Beginning June 1, 2013, the Amherst Selectmen/ Rec-
reation Commission will collect current Cemetery Field usage fees from private 
groups and sports clubs and remit them to the Amherst Cemetery Trustees by the 
end of each month, until the fields become unavailable on Sept. 1, 2014.

Sincerely,
Peter Bergin, Chair
Marie Grella
William Belvin

Document 2
Wednesday, May 29, 2013
To: Blenkinsop, Anthony
From: Peter Bergin    
Subject: Your Permission please

The following document is 
published with permission 
from Anthony I. Blenkinsop 
Senior Assistant Attorney 
General Director, Charitable 
Trusts Unit 

State of New Hampshire - Office of the Attorney General 
ph: (603) 271-3591 f: (603) 223-6286

————————————————————————

May 17, 2013

Peter,
Below are your questions with my responses.

1. Trustee Bergin: It is my understanding from talking to At-
torney Drescher that the May 2, 1999 Hillsborough County Supe-
rior Court settlement between the Grassett/Merill family and the 
Town of Amherst stating that: “All recreational activity shall ter-
minate not later than September 1, 2014. and the premises shall 
thereafter be used for cemetery purposes”,  cannot be changed by 
the Amherst Cemetery Trustees, The Amherst Board of Select-
man or even the Attorney General’s office.  It is also my under-
standing that neither can the above mentioned petition the Supe-
rior Court to extend the date or nullify the settlement,  if not, who 
can? Please clarify.

 Atty. Blenkinsop: The settlement agreement/docket markings 
were entered as a final order of the court over 14 years ago and 
were not appealed.  As such, it is a binding order of the court.  I 
suppose there may be a circumstance where a party to the agree-
ment could claim standing and petition the court to revisit the 
agreement/final order for a specific reason, but whether the court 
would entertain such a request or whether other parties would 
object is unknown to me.

2. Trustee Bergin:  We keep getting asked can’t you divide the 
land?  We know we can divide the land. However, the Board of 
Selectman/Rec. think you just keep the existing fields/playground 
intact, then sell it at fair market and they buy it. Then the Ceme-
tery Trustees take the rest of the land and build a cemetery. Our 
engineering and landscape architect has recommended that we 
build the cemetery on the playground area and other recreational 
space that is currently in use.  The Board of Selectman/Rec. see 
this as a black and white situation which it is not.  Since the land 
was purchased with cemetery trust fund monies and the trustees 
charge is to protect the asset, the division of the land would be 
more complicated. The Board of Selectman/Rec. has also stated 
that dividing or selling the land takes precedent over the May 2, 
1999 settlement. Please clarify the details of dividing the land.

 Atty. Blenkinsop: The land is an asset of the Cemetery Trust, 
purchased with Cemetery Trust Funds, for cemetery purposes.  
Not considering for the sake of this response the impact of settle-
ment agreements and court orders, or local land subdivision re-
quirements, the Trustees, in theory, could decide to convert some 
of this real property to cash by subdividing and selling.  In reach-
ing such a decision the Trustees, consistent with their fiduciary 
duties, would need to determine and show that the property to 
be sold is not needed for cemetery purposes now or in the fu-
ture, and that the remaining property is sufficient/appropriate for 
cemetery purposes/needs, or that they would purchase other land 
sufficient for cemetery purposes.  In short, they would need to de-
termine that such a sale was in the best interest of the Cemetery 
Trust.  Furthermore, Trustees would need to realize a fair market 
return on such a sale and maximize the value of their charitable 
asset.

3. Trustee Bergin:  In my discussion with Attorney Drescher, 
he indicated that there are several other things to think about.  
One is limited time (September 1, 1999 date) would they have 
time to go through the various processes. Second, the citizens of 
the Town of Amherst have shown no interest to purchase rec-
reation land (turned down two land acquisition proposal at the 
2011 and 2012 Town meeting) Third, the Merrill/Grassett family 
and the abutters could start litigation.   Could you please answer 
the question, does the process take a long period of time, more 
than twelve months?

Atty. Blenkinsop: I am not entirely clear on what specific pro-
cesses you are referring to, but it is reasonable to assume that any 
process involving litigation (the courts) could take many months, 
if not years.

4. Trustee Bergin:  At the April 18 meeting between the Am-
herst Cemetery Trustees, Selectman Galinson and your office, 
the subject of fees came up. At this meeting, it was discovered 
that fees were being charged to outside sports groups for the us-
age of Cemetery Fields. This was revealed when Selectman Ga-
linson reacted to the showing of an April, May June schedule of 
playing field use by outside groups.  It was explained by your of-
fice that any fees generated should go into the Cemetery Trust 
Fund as Cemetery Fields was a Trust Fund asset.  Maintenance 
cost could not be deducted from the fees generated. This was es-
tablished under common law.  Can you further clarify this since 
the Board of Selectman have expressed that we are wrong in ask-
ing for fees.

Atty. Blenkinsop: The Charitable Trust Unit’s general perspec-
tive on this type of issue is that trust assets should not be used by 
third parties for financial gain absent some express agreement to 
the contrary that the Trustees have entered into having deter-
mined, consistent with their fiduciary duties,  that such agree-
ment is in the best interests of the Trust.

 
 Anthony I. Blenkinsop 
 Senior Assistant Attorney General 
 Director, Charitable Trusts Unit 
 State of New Hampshire - Office of the Attorney General 
 ph: (603) 271-3591  f: (603) 223-6286
 anthony.blenkinsop@doj.nh.gov
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